STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

DUARTE UNI FI ED SCHOOL DI STRI CT,
Charging Party, Case No. LA-CO 202

V. PERB Deci sion No. 281

DUARTE UNI FI ED EDUCATI ON ASSOCI ATI ON, February 3,. 1933

CTA/ NEA,
Respondent.

Appear ances; Janes C. Romp, Attorney (Atkinson, Andel son,
Loya, Ruud & Ronpb) for Duarte Unified School District;
Charles R Custafson, Attorney for Duarte Unified Education
Associ ati on, CTA/ NEA

Bef ore Tovar, Jaeger and Morgenstern, Menbers.
DECI SI ON

JAEGER, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by the Duarte Unified
Educati on Associ ation, CTA/NEA (Association) of a hearing
officer's partial refusal to issue a conplaint and parti al
di sm ssal without |eave to anmend of a charge filed by. the
Duarte Unified School District (District) against the
Association. In the dismssed portion of the charge, "the
District alleged that the Association violated subsections
3543.6(c) and (d) of the Educational Enploynent Rel ations Act
by engaging in a pre-inpasse strike in breach of a contractual
no-stri ke clause. The hearing officer based her parti al
dismssal on a finding that the District's breach of contract

al l egation was outside of the jurisdictional limtation set



forth in subsection 3541.5(b).' The Association appeals,
arguing that the dism ssed portidn of the charge was within the
Board's jurisdiction.

W find, pursuant to PERB rules, that, since the
ASsociation was not the charging party, it had no standing to
appeal the hearing officer's partial refusal to issue a
conplaint and partial dismissal.? Accordingly, the

Associ ation's appeal is disnissed.?

!Subsection 3541.5(b) provides:

The board shall not have authority to
enforce agreenents between the parties, and
shall not issue a conplaint on any charge
based on alleged violation of such an
agreenent that would not also constitute an
unfair practice under this chapter.

PERB rules are codified at title 8, California
Adm ni strative Code, section 31001 et seq. Prior to
Septenber 20, 1982, the rules governing appeal of a hearing
officer's refusal to issue a conplaint were |ocated at section
32630. That section provided in relevant part:

(b) The charging party my . . . (2) file an
original and four copies of an appeal of the
refusal with the Board itself within 20 days
followi ng service. The appeal shall be
filed with the Executive Assistant to the
Board and shall be in witing, signed by the
party or its agent, and contain the facts
and argunents upon which the appeal is
based. Service and proof of service of the
appeal pursuant to section 32140 are

requi red. (Enphasis added).

3gince our deternmination is based on a finding that the
Associ ation |acked standing to bring this appeal, we need not
consi der, and expressly decline to adopt, the hearing officer's
reason for dismssing the District's breach of contract
al | egati on.



ORDER

After a review of the entire record in this case, the
Public Enpl oynent Rel ati ons Board ORDERS that paragraph 4 of
the anmendnent to unfair practice charge LA-CO 202 is DI SM SSED

wi t hout |eave to anend.

Menmbers Tovar and Morgenstern joined in this Decision.
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)
V. ) NOTI CE OF PARTI AL
) REFUSAL TO | SSUE
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(11/ 18/ 81)

DUARTE UNI FI ED EDUCATI ON
ASSCCI ATl ON/ CTA/ NEA

Respondent

NOTI CE | S HEREBY G VEN that no conplaint will be issued on that
portion of the above-captioned unfair practice charge as is set
forth in. paragraph 4 of the anmendnent to the charge filed Septenber
4, 1981, and that portion of the charge is hereby dism ssed w thout
| eave to anmend. Acting on its own notion, thié partial dismssal is
ordered by the Chief Adm nistrative Law Judge pursuant to PERB
Regul ation section 32630(a) (California Adm nistrative Code, title
8, part I1l1). This partial di smissal is made on the ground t hat
paragraph 4 of the anended charge fails to allege facts sufficient
to state a prima facie violation of the Educational Enpl oyment
Rel ati ons Act (hereafter EERA).'1
It is concluded that the bal ance of the amended charge states a

prima facie case. Thus respondent's request to dismiss-all

'California Governnent Code section 3540 et seq. All
statutory references herein are to the EERA unless otherw se

not ed. )



al  egati ons which respondent asserts are barred by the statute of
[imtations provisions in section 3541.5(a) is denied.

BACKGROUND

The charging .party, Duarte Unified School District, filed the
original.unfair practice charge against the respondent, Duarte
Unified Educat{on Associ ation, on August 11, 1981, alleging a
violation of section 3543.6(c) and (d). The charge states the
followng factual allegations:

During the last six nonths, the Respondent
has been guilty of violating the Educati onal
Enpl oynent Rel ations Act as described in the
par agraph bel ow.

1. The Respondent Association violated the duty to

participate in the inpasse procedures.in good faith

when it engaged in a work stoppage on February 10

and 11, 1981 prior to the exhaustion of the inpasse
. procedures; and, _

2. The Respondent Association violated the duty to
bargain in good faith when it engaged in a work

st oppage on February 10 and 11, 1981 during
negoti ati ons even through a valid no concerted
activities clause was in existence at the tine.

On August 17, 1981, the parties participated in an informal

settl enent conference, but were unable to reach agreement.2

Unfair practice Case No. LA-CO-202 was consolidated with
unfair practice Case Nos. LA-CE-1309 and LA-CE-1362 for
informal purposes since all three charges involve the sane two -
parties.



Nonet hel ess, during the informal, the District agreed to amend the
charge and subsequently filed an amendnent Septenber 4, 1981.
Par agraph 4 of the anendnent states that

. .on or about February 10 and 11, 1981
prior to the exhaustion of the inpasse
procedures referred to in paragraph 2

her ei nabove, Respondent Associ ati on engaged
in a wirk stoppage in violation of a valid
exi sting no concerted activities clause
contained in the collective bargaining
agreenent between Respondent Association and
Charging Party. :

Respondent answered the original charge as anended Cctober 22,
1981, and reduested dismssal of all allegations barred by statute
of limtations provision of section 3541.5(af3. Di sposition of
this request was stated above.

DI SCUSSI ON

In ordering a dism ssal of a charge on the ground that it fails
to allege a prima facie violation of the EERA, the PERB nust assune,
for the purpose of acting on the notion, that "the essential facts

alleged in the charge are true". San Juan _School District (3/10/77)

EERB Deci sion No. 12.

3Sectibn 3541.5(a) provides, in pertinent part:

Any enpl oyee, enpl oyee organi zation, or

enpl oyer shall have the right to file an
unfair practice charge, except that the
board shall not do either of the follow ng:
(1) issue a conplaint in respect of any
charge based upon an alleged unfair practice
occurring nmore than six nonths prior to the
filing of the charge.



In the present case the District is requesting that the
PERB assert jurisdiction over an alleged violation by the
Associ ation of the "no concerted activities" provision of the
col l ective bargaining agreenent between the parties.
However, section 3541.5(b) states that

[T]he board shall not have authority to

enforce agreenments between the parties, and

shall not issue a conplaint on any charge

based of alleged violation of such agreenent

that. would not al so constitute an unfair
practice under this chapter.

In Baldwin Park Unified School District (4/4/79) PERB Decision

No. 92, the PERB held that this agency "is prohibited from
enforcing negotiated agreenents unless the facts alleged
constitute an independent violation of the EERA". The hol di ng
in this case is essentially a restatement of section 3541.5(b).

Ih making an initial determnation as to whether the
remai nder of the District's charges are justified, and deciding
the outcone of the case, PERB is free to review evi dence which
may include the conduct alleged to be a breach of contract.
However, PERB is not enpowered to enforce the contract. The
all eged contract violation nmust, of itself, constitute an
i ndependent unfair practice.

Paragraph 3 of the anendnent to the charge alleges that the
Associ ation engaged in the work stoppage prior to the
exhaustion of the inpasse procedure "thus violating the duty to
participate in the inpasse procedure in good faith.” This

portion of the charge



addresses the work stoppage as a validly stated wunfair practice
charge. Thus, any anendnents to the allegation of contract |
violation in paragraph 4 will not alter the jurisdictional limt on
PERB. For this reason, paragraph 4 is dism ssed without |eave to
amend.

This partial refusal to issue a conplaint and parti al
di sm ssal of the charge without |eave to anend is made pursuant to
California Adm nistrative Code, title 8, section 32630(a). Charging
party may obtain review of this partial refusal to issue conplaint
and partial dismssal of the charge by filing an appeal to the Board
itsel f mﬁthin-tmenty (20) cal endar days after service of this Notice
(section 32630(b)). Such appeal nust be actually received by the
“executive assistant to the Board before the close of business (5:00
p.m) on December 8, 1981 in order to be timely filed. Such appea
must be in writing, nust be signed by the charging party or its
"agent and nust contain the facts and argunments upon which the appeal
is based (section 32630(b)). This appeal nust bé acconpani ed by

proof of service on all parties (sections 32135, 32142 and

32630) (b)).

DATED: Novenber 18, 1981

WLLIAMP. SMTH
Chi ef Administrative Law Judge

W Jean Thomas
Hearing O ficer



